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STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
Did the trial court erroneously allow the State, who had
lost the original $20.00 bill used in a drug transaction, to enter
into evidence a photocopy of the bill?
While "an admissibility decision is the sum of several
rulings, each of which may be reviewed under a separate standard[,]
. . . the correctness standard is applied only to the trial court's
ultimate conclusion to admit or exclude the proffered evidence.
. . . To the foregoing extent, then, the statement in Ramirez that
admissibility is always a question of law is correct."

State v.

Thurman, 846 P.2d 1256, 1270 n.ll (Utah 1993) (construing State v.
Ramirez, 817 P.2d 774 (Utah 1991)).
STATEMENT OF THE CASE AND NATURE OF THE PROCEEDINGS
This is an appeal from a judgment and conviction for
"unlawful distribution, offering, agreeing, consenting or arranging
to distribute a controlled or counterfeit substance," a second
degree felony, in violation of Utah Code Ann. § 58-37-8(1)(a)(ii),
in the Third Judicial District Court in and for Salt Lake County,
State of Utah, the Honorable Leslie A. Lewis, presiding.

On

January 19, 1994, a jury found Mr. Moises Hernandez Navarro guilty
of the above offense.
On January 21, 1994, the court sentenced Mr. Navarro to
one-to-fifteen years in the Utah State Prison and a $10,000 fine
(plus a 85% surcharge).

(R 147).

The court then stayed the

sentence and placed Mr. Navarro on probation for three years.
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Terms

and conditions of probation included serving one year in jail, after
which time the Immigration Naturalization Service ("INS") will
deport Mr. Navarro back to Mexico.

(R 148, 469). Residing or

returning to the United States will be considered a violation of
probation.

(R 148, 469).
STATEMENT OF THE FACTS

On August 13, 1993, numerous officers of the Salt Lake City
police department commenced an undercover narcotics operation at
Pioneer Park (355 South 400 West).

(R 260).

Officers Thomas Grant

and Heather Stringfellow entered the park while other undercover
officers watched the area from a distance.

(R 264, 279). Grant and

Stringfellow soon heard a whistle from a person they identified as
Moises Hernandez Navarro.

(R 265-66).

Grant said, "What's up?" Navarro replied, "Coca?" After
Grant responded affirmatively, Navarro asked, "How much?' Grant
said, "bente", although he intended to say, "vente", a Spanish word
for twenty.

(R 267).

The two men shook hands and Navarro removed a

$20.00 bill from Grant's hand.

(R 270).

Navarro then went to a

tree where he was seen digging up something in the nearby grass.
(R 268, 276). He returned and dropped a small plastic object in
Grant's hand before departing.

(R 277).

The contents were placed

into evidence and later determined to be cocaine.

(R 291, 402).

Grant radioed officers who were keeping surveillance to
verify Navarro's whereabouts, his physical appearance and his
clothing.

(R 279).

The police reports contained admitted mistakes
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and discrepancies in regards to the time of the incident and whether
a bicycle had been involved.

(R 368, 370).

Assisting officers placed Navarro under arrest and took him
into custody.

Grant met with the arresting officers and identified

Moises Navarro as the person who had been involved in the drug
transaction.

(R 283).

Navarro was searched and a $20.00 bill was

taken from his person although it was lost prior to trial.
(R 312-13).
Mr. Navarro denied any involvement in the transaction,
testifying that he never before had seen officer Grant.

(R 411).

Navarro admitted being in Pioneer Park, but that he had done nothing
more than possess a bottle of beer and some food.

(R 411).

SUMMARY OF THE ARGUMENT
The trial court erred when it allowed the State to use a
photocopy of a $20.00 bill allegedly used in an undercover drug
operation.

Without the original $20.00 bill, which was lost by the

prosecution, the identity of the true suspect who had received the
$20.00 and used a bicycle was left in doubt.
ARGUMENT
THE TRIAL COURT ERRED IN ADMITTING A PHOTOCOPY OF THE
$20.00 BILL USED IN THE DRUG TRANSACTION
At trial, the State moved to admit a photocopy of the
$20.00 bill used in the drug transaction.

(R 286).

objected, arguing that the original was required.

Mr. Navarro
(R 287, 331).

The court admitted the photocopy, "not as a duplicate of the $20

- 4

bill, but rather, as the piece of paper that was utilized for
comparison purposes."

(R 332) (the bill was entered as an

"illustrative exhibit").
Rule 1002, entitled "Requirement of original", states, "To
prove the content of a writing, . . . the original writing . . . is
required, except as otherwise provided in these rules or by other
rules adopted by the Supreme Court of this State or by Statute."
Utah R. Evid. 1002.

Photocopies, or "duplicates", Utah R.

Evid. 1001(4), are "admissible to the same extent as an original
unless (1) a genuine question is raised as to the authenticity of
the original or (2) in the circumstances it would be unfair to admit
the duplicate in lieu of the original."

Utah R. Evid. 1003.

In Mr. Navarro's case, he flatly denied contacting officer
Grant and disavowed any involvement with drugs.

(R 411).

Officer

Grant, on the other hand, testified that he never intended to place
the $20.00 bill into evidence and that he previously had used that
same bill approximately "fifty times" to save State resources.
(R 313, 317). If necessary, Grant again would use the same $20.00
dollars for similar transactions.

(R 317).

The $20.00 bill was indeed used a few more times in other
operations before it was lost.

(R 314, 324). According to officer

Grant, the bill was eventually lost because another suspect then in
possession of it "left the area before we [the police] could get
anyone there to arrest him."

(R 314).

Grant testified that with

Mr. Navarro as well, he "didn't make any special effort to keep him
under surveillance during that time [following the transaction]."
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(R 278).

The officer accompanying Grant, officer Stringfellow,

further conceded that they "lost sight of him [Navarro], he rode
off, I [Stringfellow] don't know where he went."

(R 340).

The importance of the original $20.00 bill is tied to the
admitted police errors and uncertainties contained in their
reports.

Prior to the August 13, 1993, incident, a typewritten

police report of this case was prepared by the police.

(R 321).

Spaces left blank were then subsequently filled in with the involved
officer's name and other relevant information.

(R 322).

Details

distinguishing one case from another supplemented the pre-prepared
form, particularly since the magnitude of undercover operations in
Pioneer Park overwhelmingly involved male Hispanic individuals.
(R 323) . Moises Hernandez Navarro is a male Hispanic whose
appearance led to a mistaken identification.

(R 410).

In one police report, Officer Siebert listed no name for
the identify of the suspect.

(R 359).

Siebert, who was watching

the entire incident through binoculars, reported that the incident
occurred at "exactly 1515 hours."

(R 358).

arrest for Mr. Navarro was listed at 1450.

However, the time of
(R 365).

The officer

later altered the time of the incident to 1415 hours, claiming that
a number had been crossed out.

(R 368) .

In an attempt to avoid confusion with other undercover
operations then occurring at Pioneer Park, officer Siebert similarly
discounted his omission concerning a bicycle which may or may not
have been used in the drug transaction.

(R 364); cf. (R 275)

(according to officer Grant, "one other individual on a bike rode up
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to us and initiated a conversation that was narcotics-related").
Siebert/s police report simply stated that the individual who went
to retrieve drugs for officers Grant and Stringfellow "walked" away
from them.

(R 370).

The individual was seen leaning over a bicycle

when the drugs were transacted, but no bicycle use beyond that was
mentioned.

(R 370).

By contrast, officers Grant and Stringfellow

testified that their suspect obtained a bicycle and "rode" to the
place where the drugs were and then "rode" back to the officers to
complete the transaction.

(R 274# 339).

In short, the discrepancy in time and the different modus
operandi in regards to the bicycle suggests that the wrong suspect
was arrested.

Admission of the original $20.00 bill is the most

telling way of confirming whether Mr. Navarro was involved or
whether Moises was misidentified and grouped stereotypically into
"the percentage of the people [Hispanic] in that area and the
activity they're taking place in."

(R 327).

Undisputed is the

officers' testimony that "at this point of the day [the time of the
incident] there [were] probably 200 people in the park, and
conducting all types of different activity.

People walking around,

numerous people on bicycles, riding back and forth.

It was a hot

summer day and the park was, had a great deal of people in it."
(R 275, 339); (R 370) ("there's a lot of people in the park that
day, and there [were] several bikes in the park").

The officers

either lost track of the suspect or confused Navarro with a similar
looking suspect riding a bicycle following the (ever-changing time
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of the) transaction.

(R 323, 340, 364). Mr. Navarro requests a

reversal of his conviction.
CONCLDSION
Appellant respectfully requests that this Court reverse his
conviction and remand this case for a new trial.
SUBMITTED this c3?

day of July, 1994.

£4* 5 v
RONALD S^ FUJINO
Attorney for Defendant/Appellant

VERNICE S. AH CHING
Attorney for Defendant/Appellant
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ADDENDUM A

Rule 1001. Definitions.
For purposes of this article the following definitions are applicable:
(1) Writings and recordings. "Writings" and "recordings" consist of
letters, words, or numbers, or their equivalent, set down by handwriting,
typewriting, printing, photostating, photographing, magnetic impulse,
mechanical or electronic recording, or other form of data compilation.
(2) Photographs* "Photographs" include still photographs, X-ray
films, video tapes, and motion pictures.
(3) OriginaL An "original" of a writing or recording is the writing or
recording itself or any counterpart intended to have the same effect by a
person executing or issuing it. An "original" of a photograph includes the
negative or any print therefrom. If data are stored in a computer or
similar device, any printout or other output readable by sight, shown to
reflect the data accurately, is an "originaL"
(4) Duplicate. A "duplicate" is a counterpart produced by the same
impression as the original, or from the same matrix, or by means of
photography, including enlargements and miniatures, or by mechanical
or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduce the original.

Rule 1002. Requirement of originaL
C0D il rf a l r t
^JHT2^'
* *
* * recording, or photograph, the original
writing recordingor photograph is required, except as otherSSe^raSSte
g ~ £ * i or by other rules adopted by the Supreme C a ^ ^ S E S j

Role 1003. Admissibility of duplicates.
A duplicate is admissible to the same extent as an original unless (1) a
genuine question is raised as to the authenticity of the original or (2) in the
circumstances it would be unfair to admit the duplicate in lieu of the originaL

